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The commencement or continuation of the original proceeding by the defendant against the plaintiff is essential to an 
action for malicious prosecution. 


The initiation or continuation of the original proceeding by, or at the instance of, the defendant is one of the necessary 
elements to an action for malicious prosecution.' Therefore, such an action may lie, not only for the commencement of the 
original proceeding but for its continuation as well.’ 


Since the gist of a malicious prosecution action is putting legal process in force regularly for the mere purpose of vexation or 
injury, in the case of ordinary civil litigation, that means an action begun by a summons regularly served according to the 
requirements of the law.* The commencement and prosecution element in an action for wrongful use of civil proceedings 
pertains to the person who is a primary catalyst for the proceeding and it is not limited to the party that formally initiates it.‘ 
However, one who merely encourages or advises a third person to bring proceedings that the third person already has in 
contemplation does not thereby procure the initiation of the proceedings.° 


For purposes of establishing a malicious prosecution, an underlying trespass action was commenced against a landowner, 


although she was never served with process, where the petition filed with the court named the landowner as a party 
defendant, and the landowner did not challenge service or contest personal jurisdiction throughout litigation.° 
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} Haw.—Young v. Allstate Ins. Co., 119 Haw. 403, 198 P.3d 666 (2008). 
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N.Y.—Perryman v. Village of Saranac Lake, 41 A.D.3d 1080, 839 N.Y.S.2d 290 (3d Dep’t 2007). 

Modifying existing order 

In filing a petition to modify custody, support, or visitation, in connection with a marriage dissolution action, the 
petitioner is not actually “initiating” the civil proceeding in the sense required for an action for malicious prosecution. 
Ind.—Chapman v. Grimm & Grimm, P.C., 638 N.E.2d 462 (Ind. Ct. App. 1994). 


i Or.—Rogers v. Hill, 281 Or. 491, 576 P.2d 328 (1978). 
Pa.—Shelton v. Evans, 292 Pa. Super. 228, 437 A.2d 18 (1981). 
2 Mo.—Koury v. Straight, 948 S.W.2d 639 (Mo. Ct. App. W.D. 1997). 
a Or.—Checkley v. Boyd, 170 Or. App. 721, 14 P.3d 81 (2000). 
5 Ind.—Chapman v. Grimm & Grimm, P.C., 638 N.E.2d 462 (Ind. Ct. App. 1994). 
i Mo.—Fust v. Francois, 913 S.W.2d 38 (Mo. Ct. App. E.D. 1995). 
End of Document © 2022 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2 


